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Abstract 

The paper explores law’s role in resisting governing frameworks that authorize problematic mental 

health practices that exclude service users and refusers from their communities. We first explore 

questions of identity, subjectivity, and voice, including how Courts exclude the individual litigants’ 

experience of psychiatric detention. Despite assertions of the purpose of mental health legislation as 

“therapeutic”, it is often experienced as punitive. We then consider Article 14 of the Convention on the 

Rights of Persons with Disabilities as a site of intervention to challenge the constitutionality of 

psychiatric detention on the basis of disability. Finally, we further investigate law’s place in Mad 

movements, by evaluating the impact of the Courts’ presumptions that the community is more inclusive 

than hospital settings without also attending to the availability of community-based supports and 

services after discharge. We rely on the Ontario Court of Appeal’s recent decision in Thompson and 

Empowerment Council v Ontario as illustration, throughout. 

 

Introduction 

Psychiatric detention is an extraordinary exercise of State power, and a frequent site of Mad 

resistance. This paper considers law’s place in Mad movements and the role of user/refuser 
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perspectives in law by analyzing a challenge to the constitutionality of amendments to Ontario’s Mental 

Health Act (MHA, 1990) that broadened the criteria for involuntary detention and also enacted 

Community Treatment Orders (CTO). To us, “detention” includes involuntary hospitalization and 

coerced community-based intervention. We draw on our role as counsel for an intervener, ARCH 

Disability Law Centre, in a constitutional challenge to these provisions of Ontario’s mental health 

legislation, Thompson and Empowerment Council v Ontario.1 

Underlying this paper are questions about the potential of the law, including Canada’s Charter 

of Rights and Freedoms (Charter), to expose, resist, and redress problematic psychiatric practices. 

Despite hope that the Charter would inspire reform of mental health legislation, such reform has been 

slow, attributable in part to the Courts’ acceptance of welfare-focused justifications about the need to 

protect vulnerable persons (Grant & Carver, 2016; Patton, 2008). Some remain skeptical about law’s 

utility (Patton, 2008), and others advise “remain[ing] at best ambivalent about the role of the Charter” 

(Kaiser, 2009 at 152). 

This paper interrogates three meanings of “inclusion”: the inclusion of Mad perspectives in legal 

processes, the inclusion of (international) law in Mad resistance, and Courts’ treatment of the 

exclusion of services users and refusers from their communities. It first explores how Courts filter 

evidence of the collective experience(s) of psychiatric detention. The second part interrogates 

international law’s utility by drawing on advocacy, including by the World Network of Users and 

Survivors of Psychiatry, to prohibit detention on the grounds of actual or perceived disability. The final 

section investigates Charter arguments to challenge the discriminatory effects of deprivations of 

liberty.  

 

Legislative and Litigation History 

We focus on the Canadian province of Ontario, given that the laws that govern psychiatric 

detention are largely within provincial jurisdiction. Before its amendments, Ontario’s MHA permitted 

involuntary detention in a psychiatric facility if a person is believed to have a “mental disorder” that 

                                                   

1 The observations made in this paper do not represent the views of ARCH Disability Law Centre. 
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would likely result in serious bodily harm to another person or to themselves (MHA, 1990 at ss. 15(1) 

and 20(5)). These requirements are now known as the “Box A” criteria.  

Brian’s Law was enacted in 2000 (Mental Health Legislative Reform, 2000). It expanded the 

grounds for involuntary committal to include “Box B” criteria including where the person “is likely to 

suffer substantial mental or physical deterioration or serious physical impairment” (MHA, 1990 at s. 

20(1.1)). The person must also be incapable of consenting to treatment and the consent of a Substitute 

Decision Maker (SDM) must be obtained. Brian’s Law also introduced a regime for the issuance of 

Community Treatment Orders (CTOs) which provide for community-based treatment and supervision. 

Other Canadian provinces have enacted similar legislative frameworks (Gray et al, 2016; Verdun-

Jones & Lawrence, 2013). 

In Thompson, the Applicants sought declarations that the expanded civil commitment criteria 

(Box B) and CTO provisions violated ss. 7, 9, 10, 12 and 15 of the Charter. They argued that the 

amendments subjected a new class of persons, at no risk of harming themselves or others, to 

psychiatric detention (including mandatory community treatment) on the basis of a risk of “substantial 

mental deterioration” (ONSC, 2013 at para 36). They raised a significant body of scientific evidence 

about the lack of evidence on the effectiveness of neuroleptic medications and coerced community 

treatment, which rendered State use of coercion unconstitutional (ONSC, 2013 at paras 86, 87). 

Although the case focused on Box B criteria, this did not mean that Box A was without criticism. 

The Superior Court considered the amendments’ legislative purpose(s). The Court found a 

dual purpose: protection of public safety and the welfare-based State interest in providing improved 

treatment opportunities. Having characterized this dual purpose, the Court found that the legislation 

was not overbroad. Justice Belobaba considered scientific controversies about the effectiveness of 

neuroleptic medications and coerced community treatment, and recommended that the Minister 

conduct a comprehensive review (para 90). Nonetheless, he noted that “[a] judge is not a roving royal 

commission” (para 11), and that “where the evidence is inconclusive and the efficaciousness of a 

legislative remedy is difficult to measure, it is for the legislature and not the courts, to decide upon the 

appropriate course of action” (para 91). The Court only briefly considered the Applicants’ s. 15 

arguments, finding no breach because the MHA provided for individualized assessment and is not 

premised on “presumed group or personal characteristics” (para 125). 
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The Court of Appeal dismissed the appeal for substantially the same reasons as Justice 

Belobaba. For the unanimous Court, Justice Sharpe considered the scope of fact-finding that Justice 

Belobaba was required to undertake. The Court held that a definitive finding about the effectiveness 

was unnecessary, and that Justice Belobaba properly refused to accept the Appellants’ “invitation to 

engage in a general inquiry into the wisdom of this legislation” (ONCA, 2016 at para 48). Nevertheless, 

the Court relied on his findings that CTOs “bring stability to the lives of many individuals” (para 40). 

The Court also considered the Appellant’s submissions that Justice Belobaba improperly 

imported s.1 considerations into his s. 7 analysis, by relying too heavily on “the tailored and 

individualized application of the law” as contemplated by the MHA (para 57). Justice Sharpe found 

that the s. 7 inquiry into arbitrariness and overbreadth must consider its means (including individual 

assessments) in order to assess the connection between its purpose and effects (para 58). 

The individualized nature of the statutory scheme was also relevant to the equality analysis. 

The Court of Appeal summarily disposed of the s. 15 arguments on the basis of the availability of a 

purported individualized assessment (para 66). This is consistent with accounts of the “scant attention” 

paid by Courts to equality claims (Koshan, 2013). Reluctance to fully engage with the s. 15 analysis 

may flow from Courts’ tendency to overemphasize the “protective” purposes of mental health 

legislation rather than the lived experience of psychiatric detention. 

 

The Inclusion of Mad Perspectives in Legal Challenges to Psychiatric Detention  

This paper is about the inclusion of the perspectives of psychiatric survivors in legal processes. 

Legal changes are generally driven by individual litigants. Despite the Courts’ characterizations of the 

legal provisions governing psychiatric detention as remedial or therapeutic, the lived experience of 

detention is punitive (Chambers et al, 2014; Mayers et al, 2010). The voices of psychiatric survivors 

are thereby excluded. Insufficient attention has been given to the impact of State coercion where it is 

inflicted purportedly for the person’s “own good” and the harm of the use of coercion itself (Pothier, 

2007). 

The Charter challenge to the Box B and CTO provisions was commenced in 2005 by Karlene 

Thompson and the Empowerment Council, Systemic Advocates in Addictions and Mental Health. The 

Empowerment Council was created in 2002 to provide a voice for psychiatric consumers and survivors 
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at the Centre for Addiction and Mental Health. It is a member-run body and advocates at a systemic 

level. To avoid further coercion, Ms. Thompson left Canada in 2007 and no longer pursued the 

litigation (ONSC, 2011 at para 6). The Empowerment Council was granted public interest standing in 

2011 to continue the litigation.  

Public interest standing is one important tool to support equal access to justice (Phillips, 2013). 

The Empowerment Council was granted standing to pursue the Charter challenge on the basis that 

there was no other reasonable and effective manner by which the challenge to those provisions could 

be brought to Court. Without the Empowerment Council, the legislation might have been immune from 

challenge.  

The Superior Court judge who determined the request for public interest standing held that 

because the Appellant had not submitted an affidavit by Ms. Thompson, there might be insufficient 

adjudicative facts before the Court. However, the Application Record included the record of Ms. 

Thompson’s appeal to the Consent and Capacity Board (CCB) from her placement on a CTO. The 

Application Record also had the transcripts of a hearing before the CCB, which contained Ms. 

Thompson’ evidence as well as her cross-examination by the physician's counsel and her questioning 

by members of the CCB. The Court found that the transcript of Ms. Thompson’s evidence before the 

CCB provided  evidence of the impact of the CTO including “the effect on her of the treatment plan 

and the administration of medication” (ONSC, 2011 at para 46). 

Although Ms. Thompson was not a litigant before the Court of Appeal, the record included 

details about the negative impacts of psychiatric detention. Nevertheless, the Court of Appeal made 

an explicit finding that “[w]ith treatment, her hygiene and ability to function improved” (COA, 2016 at 

para 4). The Court filtered out other evidence about her actual experience of the negative effects of 

involuntary detention and coerced treatment. Presumptions regarding the purported benefit of coerced 

detention and treatment, which exclude the voices and experiences of psychiatric survivors, may 

interfere with a proper Charter analysis and legal understanding of its punitive effects.  
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The Inclusion of (International) Law in Mad Resistance to Disability Detention 

 Thompson provides a useful basis to scrutinize the promises and (sometimes disappointing) 

possibilities of marshalling international legal arguments in support of community inclusion and 

resistance to problematic psychiatric practices. One question in Thompson was the extent to which 

the impugned provisions permit detention because of disability. The MHA creates a distinct and 

separate legal regime that governs persons with mental health disabilities. Persons with mental health 

disabilities, the sole group caught by the impugned provisions, are subjected to increased legal 

compulsion because of their disability, including because of their risk of “substantial mental or physical 

deterioration”.  

 The CRPD and its Optional Protocol were adopted in December 2006 and opened for 

signature in March 2007 (CRPD, 2006). The CRPD’s drafting process included participation by groups 

representing people with disabilities, including the World Network of Users and Survivors of Psychiatry 

(ARCH, 2014). The CRPD “ushered in a new era of disability rights policy” (Harpur, 2011 at 1295; 

Perlin, 2009). While the CRPD neither authorizes nor prohibits compulsory interventions, it requires 

that an intervention cannot be applied because of a disability. Article 14 prohibits detention on the 

basis of disability: 

States Parties shall ensure that persons with disabilities, on an equal basis with 

others: a. enjoy the right to liberty and security of person; b. are not deprived of 

their liberty unlawfully or arbitrarily, and that any deprivation of liberty is in 

conformity with the law, and that the existence of a disability shall in no case justify 

a deprivation of liberty.  

Article 14 stands for an absolute prohibition of detention on the basis of disability. Legislation that 

permits the detention of persons on the grounds of their actual or perceived disability, even if there 

are other reasons for their detention including dangerousness to themselves or to others, is 

incompatible with the CRPD. Article 14 was an important addition to the CRPD, because “[m]ental 

disability has long been a predicate for laws that deprive people of liberty” (Slobogin, 2016 at 36). 

While the CRPD “neither authorizes nor prohibits compulsory interventions”, Article 14 “outlaws” 

disability as a legitimate ground for detention, including civil detention (Nilsson, 2014 at 459-460). 
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Disability cannot be used as a factor in determining whether compulsion may be imposed (Bartlett, 

2012 at 772). 

 During negotiation of the CRPD, some States Parties, including Canada, advocated for 

amendments to prohibit detention only where disability was the “sole or exclusive basis for a 

deprivation of liberty” (Flynn, 2017 at 81). There was resistance to the inclusion of the terms ‘solely’ or 

‘exclusively’ from civil society organizations, and ultimately, the negotiated wording prohibits detention 

on the ground of disability, even when it is not the sole ground. The CRPD is a reflection of 

compromises by participants at the table. 

 Disability cannot be used as a factor in determining whether detention or compulsion may be 

imposed: “Such unlawfulness also extends to situations where additional grounds—such as the need 

for care, treatment and the safety of the person or the community—are used to justify deprivation of 

liberty” (Information Note, 2008 at 2). In 2009, the High Commissioner for Human Rights reaffirmed 

that the legal grounds for psychiatric detention be de-linked from disability. The CRPD requires 

removal of all laws that authorize preventive detention on grounds such as “care, treatment and public 

security” that are linked to an apparent or diagnosed mental health disability.  

This should not be interpreted to say that persons with disabilities cannot be lawfully 

subject to detention for care and treatment or to preventive detention, but that the legal 

grounds upon which restriction of liberty is determined must be de-linked from the 

disability and neutrally defined so as to apply to all persons on an equal basis.” 

(Thematic Study, 2009 at para 49) 

In its Statement on Article 14 of the Convention on the Rights of Persons with Disabilities (2014), the 

High Commissioner for Human Rights confirmed the prohibition of detention on the basis of disability 

without exception. The Commissioner criticized practices which permit the deprivation of liberty on the 

grounds of disability: 

[The] legislation of several states party, including mental health laws, still provide 

instances in which persons may be detained on the grounds of their actual or 

perceived disability, provided there are other reasons for their detention, including that 

they are dangerous to themselves or to others. This practice is incompatible with 

Article 14 as interpreted by the jurisprudence of the CRPD Committee. (para 1) 
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Article 14 is “challenging to interpret and problematic to implement” (Bartlett, 2012 at 775). There are 

contemporary debates about whether the CRPD requires the passage of a general law for preventive 

detention (Szmukler, Daw, & Callard, 2014). Flynn & Arstein-Kerslake (2017) propose the abolition of 

disability-specific legal bases for state intervention and the introduction of a disability-neutral 

legislative framework. Szmukler (2014) asserts that a “‘disability-neutral’ mental health law becomes 

necessary” (at 76). However, the passage of legislation to detain people who are perceived as 

dangerous, irrespective of disability may invite political abuse (Bartlett, 2012). Others call for a “more 

realistic view” of the implications of the CRPD and call instead for incremental reform (Dawson, 2015). 

Some propose that the CRPD’s definition of disability excludes some kinds of “mental illnesses” 

since they are not in their opinion “disabilities” (Kelly, 2014). These calls are troubling because they 

“slip through the back door the medical model of disability back into the discourse” (Bartlett, 2014 at 

174). Such assertions would bring the rights experiences of persons with mental health disabilities 

outside the scope of the CRPD. Instead, Steele (2016) identifies the CRPD as relevant to the “need 

to explicitly name indefinite detention and other disability-specific legal regimes of detention, regulation 

and intervention as not merely for people with cognitive and psychiatric impairment, but as state-

sanctioned, systemic discrimination against people with cognitive and psychiatric impairment” (at para 

13, original emphasis). 

States Parties are required to report to the Committee “on measures taken to give effect to its 

obligations” within two years after the entry into force and at least every four years afterwards (Article 

35). In its Concluding Observations on States Parties’ implementation of the CRPD, the Committee 

has consistently called on States Parties to review laws that allow for the deprivation of liberty on the 

basis of disability and repeal provisions that authorize involuntary detention linked to disability 

(Concluding Observations (Canada), 2017 at para 32(a), Concluding Observations (Tunisia), 2011 at 

para 25; Concluding Observations (Spain), 2011, at para 36; Concluding Observations (Hungary), 

2012 at para 28; Concluding Observations (El Salvador), 2013 at para 32; Concluding Observations 

(Australia), 2013, at para 32(c)). 

Canada ratified the CRPD in March 2010 with a reservation relevant to the implementation of 

the supported decision making provisions (UN Treaty Collection, 2017). Canada recently announced 

its intention to ratify the CRPD’s Optional Protocol (CCD, 2016; Canada, 2016), which would recognize 

the authority of the Committee to inquire into systemic violations of the CRPD. Because Canada has 
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“taken leadership for many years to recognize the rights of persons with disabilities” (CACL, 2017 at 

1), Courts will continue to be called upon to confirm its CRPD commitments. Indeed, Courts seem to 

appear more willing to consider the CRPD, which has been cited in nine Canadian court judgments 

and three tribunal decisions as of March 2015 (Hoffman et al, 2016). 

 Article 14 is an important indicator of the meaning of the full benefit of the Charter’s protection. 

In considering the scope and application of the Charter, international human rights obligations are 

relevant and persuasive sources of interpretation. The Charter “should generally be presumed to 

provide protection at least as great as that afforded by similar provisions in international human rights 

documents which Canada has ratified” (Slaight Communications Inc v Davidson, 1989 at 1056). The 

content of international human rights obligations is an important indicator of the meaning of the full 

benefit of the Charter’s protection (R v Hape, 2007 at para 53). Baker v Canada (1992) emphasizes 

“the important role of international human rights law as an aid in interpreting domestic law.” Future 

interpretation of the Charter’s equality protections must carefully consider the CRPD (Malhotra, 2012). 

While Canada has not yet passed explicit legislation incorporating the CRPD into domestic law, 

documents prepared before Canada’s ratification proposed that explicit ratification is unnecessary 

“because the country already had the necessary legal and programmatic framework” (Hoffman et al, 

2016). 

 Even critics of its broad interpretation admit that the CRPD requires the delinking of disability 

from detention. Although skeptical of interpretations that “all legal determinations grounded in a 

person’s disability are inherently discriminatory”, Appelbaum (2016) warns against challenges to the 

Committee’s interpretation pointing to “evidence suggesting that its interpretation is precisely what 

was intended by the drafters.” (367) He continues:  

If the intent of the drafters determines the interpretation of a document—a 

controversial proposition in U.S. constitutional law—their intent seems clear. Thus, it 

is not surprising to see scholars accepting that the convention requires substantial 

changes in mental health law—although not all authors agree on the alterations 

required. (368)  

The mobilization of Article 14 may bolster challenges to mental health legislation across Canada. On 

their face, the act of naming these legal regimes as “Mental Health Acts” raise questions about whether 
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at least some part of a detention decision is related to disability. They are disability-specific statutes. 

As such, the Convention can be a useful tool in challenging legal practices that serve to detain and 

exclude people because of their disability. 

 

Courts’ Treatment of the Exclusion of Services Users and Refusers from Their Communities: 

Constraining Voluntariness and Meaningful Choice Because of Disability 

In this section, we explore how Courts have treated arguments that community-based 

detention, such as through the operation of a CTO, is more inclusive than hospitalization. Reliance on 

coercion (and resultant deprivations of liberty) in a person’s purported best interests perpetuates and 

reinforces prejudicial stereotypes of persons with mental health disabilities as being in need of coerced 

care rather than accessing care on a voluntary basis. There is no other group for whom detention is 

used in this "therapeutic" way.  

Despite the requirement for consent, a CTO compels compliance. A Community Treatment 

Plan (“CTP”) sets out the medications and appointments believed necessary to allow the person to 

live in the community. Withdrawal of consent to the CTP results in significant legal consequences 

(MHA, 1990 at s 33.1(9), 33.3, 33.4). Failure to comply with the CTP provisions can result in 

readmission. Persons with mental health disabilities or their SDMs feel compelled to consent to a CTO 

to avoid further hospitalization (Malatest, 2012 at 19). 

 Persons with mental health disabilities are compelled to consent to CTOs as a condition of 

their release, with the promise of limited mental health services and supports on discharge (Malatest, 

2012 at 32). Given particular barriers to accessing community-based supports and services on 

discharge, CTOs may appear necessary to secure access to services and supports that a person 

would ordinarily access voluntarily (Dreezer, 2005 at 126). Deinstitutionalization efforts have been 

hampered by a shortage of well-resourced community-based mental health supports and services 

(Frankel, 2003). Community-based mental health supports and services are often inadequately funded 

with long waitlists.  

 There are particular barriers to accessing housing on discharge (O’Brien et al, 2009). Some 

residence conditions impose curfews. If a person subject to a CTO refuses to comply with living 

arrangements determined to be essential for their care, they would cease to qualify for the CTO and 
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would be returned to hospital. The use of stringent residence requirements in CTPs authorizes de 

facto community-based detention because of disability, engaging both liberty and equality interests 

(Dawson & O’Reilly, 2015). Persons with mental health disabilities are required to relinquish their 

liberty to gain access to housing and other community-based services and supports. They face these 

constraints on their choices because of their disability. 

CTOs’ stated purpose is to provide “a comprehensive plan of community-based treatment or 

care and supervision that is less restrictive than being detained in a psychiatric facility” (MHA, 1990 at 

33.1(3)). PS v Ontario (2014) confirms that s. 7 requires that the MHA provide for the least restrictive 

form of detention, including alternatives to psychiatric detention (at para 87-89). While the legislation 

presumes that a CTO is a less restrictive alternative than detention in hospital, the impugned CTO 

provisions move directly to coercion without first exhausting less intrusive means of care, including 

voluntary opportunities to access community-based supports. They do so because of disability.  

The CTO provisions do not require consideration of the person’s willingness to access 

community-based supports and services voluntarily. The impugned CTO provisions interfere with 

voluntary opportunities to access support on the therapeutic basis of trust. A person subject to a CTO 

is not offered an opportunity to voluntarily access the services in the CTP. In Quebec v A (2013), the 

Supreme Court found that equality claimants must not be required to establish that they could have 

chosen to avoid discrimination (paras 336ff, 349). A person’s choice (including to consent to a CTP) 

cannot obviate a finding of discrimination (i.e. Potter, 2016). 

Additional questions remain unanswered about the relevance of voluntariness to the scheme’s 

individual assessment. An assessment cannot be individualized if does not include an assessment of 

a person’s willingness to access voluntary supports. There is no requirement to establish whether a 

person is willing to voluntarily access community based services and supports without the CTP. The 

outcome of a purported individual assessment perpetuates disadvantage where it may only lead to a 

limited range of outcomes, centered around coercive measures. A truly individualized assessment 

requires attention to the person`s willingness to access the community-based supports and services 

voluntarily.  

 

Conclusion 
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At its heart, this paper is about law’s role to confront the regimes that govern psychiatric 

detention. We have relied on Thompson as illustration of the utility of law’s role to resist governing 

frameworks that authorize problematic psychiatric practices. Thompson will be an important directive 

for further challenges to problematic psychiatric practices (Mahal, 2016). This exploration is timely 

given the recent challenge to British Columbia’s MHA, which provides that consent to treatment is 

deemed to be given by a person who is involuntarily detained (CLAS, 2016a). Of particular concern 

are that these deemed-consent provisions may be applied to a capable but involuntarily detained 

person (CLAS, 2016b).  

Along with PS v Ontario (2014) and the British Columbia’s Charter challenge, Thompson is just 

the start of a fulsome discussion about the Charter’s role in understanding and responding to the 

exclusion of service users and refusers from their communities. These cases lay a foundation for a 

new generation of Charter litigants to bring systemic claims about psychiatric detention. Statutory 

schemes that permit psychiatric detention and the use of legal compulsion on grounds linked to the 

existence of a mental health disability are vulnerable to a Charter analysis supported by international 

law.  

 While these arguments have been raised previously, they have not yet received fulsome 

treatment by Courts. We propose continued pressure, anticipating a tipping point at which Courts will 

weigh in favour of a right to be free from detention because of disability. To “Charter-pragmatists” 

(Majury, 2002), the Charter is just one tool to expose and redress problematic psychiatric practices. 

Even though impugned provisions were not invalidated in Thompson, the legal arguments raised by 

the parties and interveners will lay a foundation for future challenges to mental health legislation. 

Although sometimes disappointing, we propose that the law is still a useful site of Mad resistance to 

problematic psychiatric practices. 
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